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SARAH HENDRY*

Scotland's Water-Safe Clean
Affordable Public?
ABSTRACT
This article assesses the current andfuture management of water
resources, and provision of water services, in Scotland. New
quality and technical standards continue to require increased
investment, whilst higher charges focus public discontent and
sustainable development principles bring greater citizen
participationin decision making. Previous public campaigns have
affected political strategy for industry reform and may do so
again with the proposed introduction of competition to a public
water supply. The role of the public will be analysed alongside the
particular management problems arising from an abundant
resource.
INTRODUCTION
Scotland, with a population of just 5.1 million and a population
density of 57/km , has approximately 100,000 km of rivers, 150 lochs
with a surface area of over 1 km, and nearly 12,000 km of coastline.'
Annual rainfall averages 1431 mm/annum,' and exploitable surface
water resources are equivalent to 16,000 Mi per person per year,' well in
excess of the European average of 4600 M. 4 Although the population
distribution and coastal variations may mean water shortages in some
areas at some times, Scotland is blessed with an abundant resource.
*. Lecturer in Law, University of Abertay Dundee. Thanks to Dr. Pat Wouters and
Prof. Cohn Reid, University of Dundee; Professor Richard Ashley, University of Bradford;
and Jim Tunney, University of Abertay Dundee, for their comments and advice. All errors
and misconceptions remain the author's own.
1. SCOTrISH ENV'T PROT. AGENCY, IMPROVING SCOTLAND'S WATER ENVIRONMENT 3
(1999).
2. P. Wright, Water Resources Management'in Scotland, 9(2) J. CHARTERED INST. WATER
& ENVTL. MGMT. 153. However, a coastal variation; the drier east coast has rainfall
comparable to England, of around 800 mm/annum.
3. HMSO EDINBURGH, SCOTTISH OFFICE, SCOTTISH ENVIRONMENT STATISTICS (1998),
available at http://www.scotland.gov.uk/library/stat-ses/ses-l.htm (last visited Aug. 14,
2003).
4. European Envt. Agency, Europe's Environment: Statistical Impendium for the Dobris
Assessment (David Stanners & Phillipe Bourdeau, eds., 1995), available at http://reports.
eea.eu.int/92-826-5409-5/en/tabcontent _RLR (last visited Aug. 18,2003).
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This article will set out the legislative framework within which
Scotland's water is managed, including an analysis of the continuing
public controversy over the funding of water supply and sewerage
services. New legislation from the European Union (EU) has imported
higher standards and required new investment; in England and Wales,
the response to a funding crisis was to privatise the supply of these
services.5 In Scotland, a public pressure campaign in the early 1990s,
around the mantra "Scotland's Water-Safe Clean Affordable Public,"
meant the retention of public water authorities but the introduction of
private funding initiatives. The re-established Scottish Parliament
6
exercises devolved responsibility for water and the environment, but
7
competition law is reserved to Westminster and new provisions may de
facto see the end of the public sector monopoly in Scotland. This article
will assess whether the current regime can survive in its present form
and consider the impact of public perception and citizen participation on
the future management of the water resource.
SCOTTISH WATER LAW: A SEPARATE JURISDICTION
Legislation relating to water historically developed throughout
the United Kingdom in three separate strands-water pollution, water
supply, and sewerage-as piecemeal controls were introduced to tackle
industrialisation and urbanisation in the nineteenth century. This
resulted in the separation of service provision from pollution control and
in different regimes for pollutants discharged directly into controlled
waters, and the same pollutants discharged via the sewerage system as
trade effluent.8 The law also developed differently in Scotland and in
9
England and Wales. Under the Treaty of Union, certain aspects of Scots
law and administration were preserved, including separate systems of
private law 10 and local government (the rights and privileges of the royal
burghs)., Public law could be made the same throughout the United
Kingdom, but private law could only be altered "for the evident utility of
5. Water Act 1989 c.15, available at http://www.legislation.hmso.gov.uk/acts/acts
1989/Ukpga_19890015enl.htm (last visited Aug. 14, 2003).
6. Scotland Act 1998 c.46, available at http://www.legislation.hmso.gov.uk/acts/acts
1998/19980046.htm (last visited Aug. 14, 2003).
7. Competition Act 1998 c.41, available at http://www.legislation.hmso.gov.uk/acts/
acts1998/19980041.htm (last visited Aug. 14, 2003).
8. Respectively now in Scotland under the Control of Pollution Act 1974 c.40 as
amended, and the Sewerage (Scotland) Act 1968 c.47 as amended. The 1974 Act is now
contained in the Water Act 1989 c.15 Sch.23.
9. A.P.S. XI, 406, c.7, available at http://www.forscotland.com/actofu.html (last
visited Aug. 14, 2003).
10. Id. at Art. XIX.
11. Id. Art. XXI.
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the subjects" of Scotland. Environmental law is comprised of
administrative law and public law, and when new statutory regimes
were put in place in the nineteenth century, they tended to be made on a
UK-wide basis. Today, much environmental law is uniform throughout
the United Kingdom: for example, the primary legislation on waste
management 2 or industrial pollution control. 3 However, the protections
for private law and local government enabled the development of a
separate body of Scots law for both pollution control and water and
sewerage services. In the nineteenth century, distinctly Scottish local
administrative bodies were used to supply new water and sewerage
services, 14 while even before then, water law as part of property law
(land law) was developing within a unique private law jurisdiction.
In Scotland, property law derived from the Roman law. Even
today, in the absence of more recent authority, the Scottish courts will
return to Roman principle (often articulated by the "institutional
writers," who brought together and wrote down Scottish private law in
the seventeenth and eighteenth centuries) to resolve property disputes.
Insofar as water law concerned the ownership and use of the water
resource, the principles and rules were different from those of the
English common law. Similarly, the Scots law of delict (reparation) was
not and is not the same as the English law of torts. Pre-industrialisation
rules on water pollution and remedies against other riparian proprietors,
although subject to English influence," had separate lines of authority.
Fundamentally, with the exception of the tidal or navigable
rivers, fresh water rivers and lochs in Scotland are owned by the
neighbouring landowners, who hold title to the alveus (riverbed) and
hence property rights to the waters. These riparian proprietors, whether
on opposite banks or up and downstream, are each entitled to use the
water for primary purposes, namely drinking (both persons and
animals) and washing, and possibly secondary purposes. 6 However
their neighbours, downstream or on the opposite bank, have a "common
interest" as riparian proprietors of the waters in the stream. 7 Their
12. Environmental Protection Act 1990 c.45 Part II, available at http://www.legislation.
hmso.gov.uk/acts/actsl990/Ukpga 19900043_en 1.htm (last visited Aug. 14, 2003).
13. Id. at Part I; Pollution Prevention and Control Act 1999, availableat http://www.
legislation.hmso.gov.uk/acts/actsl999/19990024.htm (last visited Aug. 14,2003).
14. Town councils, under the Burgh Police (Scotland) Act 1892 c.55; county councils,
under the Public Health (Scotland) Act 1897 c.38.
15. Particularly after the Acts of Union, but also in earlier times whenever political and
economic relations were good.
16. See, e.g., Bonthrone v. Downie, 6R 324 (1878) (in which the status of the flushing
water closet was discussed in this context but no decision was made).
17. The doctrine of common interest applies in Scotland to owners of flatted properties
and to riparian proprietors. It is not a right of ownership but rather a right to prevent other
(neighbouring) owners using their property in harmful or damaging ways. In both flats
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common interest enables them to prevent use of the water by upstream
neighbours in a way that adversely affects the flow of the stream or
contaminates it. They too are entitled to water for primary purposes and,
therefore, to water undiminished in quantity and quality. Such a
principle can only be effectively maintained under several preconditions,
the most important being an abundance of water through the rivers in
question. It is notable that the essentials of what later came to be known
as the riparian doctrine had developed in Scotland long before their
articulation in England and long before the term "riparian" was usedthis may have been as a result of Scotland's mixed legal system, drawing
as it did at different times upon Roman and English law and the ius
commune.18
With regard to the great rivers, where tidal and navigable,
historically they were held by the Crown and no private rights of
ownership existed; however, the Crown held these rivers (as with the
coastal seas) in trust for the public. In particular, the right of navigation
was safeguarded (even where the alveus was held privately, that is,
9
where the river was not tidal, it was still classified as public). Today the
same situation pertains, although in many cases the management of the
great rivers and the rights of the public have been placed on a statutory
footing.20 This concept of Crown rights being held in trust for public use
can, of course, be overstated. Nonetheless it was a real feature of Scottish
land law, bound up with the Crown's role as ultimate superior in the
feudal system,2' mediaeval European ideals of the Commonweal, and
Crowns and Princes as representing, even embodying, their community.
Whilst such notions were and still may be used to gloss dictatorships
and streams, of course, each owner is bound to and affected by the others from physical
proximity.
18. In the early case of Bannatyne v. Cranston, Morr Dict 12769 (1624), riparian
principles (but without the name) regarding modifying the course of the water were
applied by the Court. Nearly 300 years later, this was recognised by the House of Lords in
Young & Co. v. Bankier Distillery, 20R 76 (H.L. 1893), a Scottish case of pollution and riparian
rights that was appealed to London and became authority on both sides of the border.
19. See Colquhoun's Trustees v. Orr Ewing & Co., 4R 344, 4R 116 (H.L. 1877); see also
Wills Trustees v. Cairngorm Canoeing & Sailing School Ltd., SLT 162 (1976) (determining
that public rights of navigation could still be exercised on non-tidal waters where they had
been so exercised for "time immemorial," which, in Scots law, is 40 years).
20. And thus the Crown in Parliament regulates and may limit the rights of navigation
and fishing. See also Shetland Salmon Farmers Assoc. v. Crown Estates Comm'r, SLT 166
(1991) (revisiting the position of the Crown and holding that the Crown has a right of
property in the sea and seabed as well as the alveus of tidal rivers, which right could be
alienated, but always safeguarding the public right of navigation).
21. Scotland is the last country in Europe to operate a feudal system of land tenure,
5,
now finally to disappear under the Abolition of Feudal Tenure (Scotland) Act 2000 asp
2 00
available at http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/acts 0 /
20000005.htm (last visited Aug. 14, 2003).

Spring 2003]

SCOTLAND'S WATER

and absolutist rulers the world over, they expressed something real
about the perception of the relationship between citizen and state.
Furthermore, the role of the Crown safeguarding public rights in land,
whether or not within a feudal system, can still be seen as a valuable
limitation on the private rights of landowners to do as they please with
the land resource-including water.n In practice today, the rights thus
safeguarded are often water rights-rights to sail and fish in the coastal
seas, rights of navigation as discussed above, and the right to use the
foreshore, primarily to access the sea but also for recreation. In all of
these cases, rights of private landowners may be restricted in order to
ensure that the public rights can be exercised and that the Crown itself is
limited for the public good.2 Scotland recognises the actio popularis,
whereby any member of the public may sue to vindicate such public
rights as rights of way or navigation, and no special interest need be
shown. 24 These public rights and protections have only limited
correspondence with water rights as such. They are relevant insofar as
they are a consequence of a culture that recognises the need to afford and
protect such rights. The underlying concepts have surfaced again and
again in recent years. The campaign to restore the Scottish Parliament
made much of the relations between citizen and state in Scotland and
distinguished the historic Scottish notion of sovereignty residing with
the people from the English doctrine of the sovereignty of the Crown in
Parliament. 5 Evidence presented to the new Scottish Parliament during
the passage of the Feudal Abolition (Scotland) Act,2 though perhaps
mistaken as to the legal position of the Crown, emphasised the
perception of the link between Crown and public right, and the role of
the Crown in protecting those rights in relation to land and land use.
22. For discussion of these ideas, see the work of Professor David McCrone, Professor
of Sociology at Edinburgh University and Convenor of Its Unit for the Study of
Government in Scotland. E.g., Land, Democracy and Culture in Scotland (1997), the annual
John McEwen Lecture on Land Tenure Reform in Scotland, available at http://www.
caledonia.org.uk/land/mccrone.htm (last visited Aug. 14, 2003).
23. See, e.g., Lord Advocate v. Wemyss Trustees, 2F 1 (H.L. 1899) (contrasting private
rights to exploit undersea minerals with public rights to the foreshore and sea; the role of
the Crown as protector of public rights is discussed without question).
24. It has been suggested that this action might be available to take action against
hazards and dangers in public places including beaches and public roads. See C.T. Reid,
Legal Standing in Scotland, in PUBLIC INTEREST PERSPECTIVES IN ENVIRONMENTAL LAW 209,
212-13 (Dunkley & Robertson eds., 1995). Although watercourses will not be "public
places" solely because they are subject to a right of navigation.
25. For an exposition of the difference, see MacCormick v. Lord Advocate, SC 396, 411
(1953).
26. Supra note 21.
27. See Scottish Parliament Justice and Home Affairs Committee Official Report, Stage
1 Proceedings on the Feudal Abolition Bill, available at http://www.scottish.
parliament.uk/S1/official-report/cttee/just99-00/ju99-0902.htm#Co1339 (last visited Aug.
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These ideas also surfaced during the campaign to "save Scotland's
water" (or more accurately to save its supply by public bodies) in the
early 1990s. That campaign and the consequences of its success are
addressed in more detail below.
In both public and private watercourses, increased commercial
use of water has affected riparian rights and necessitated modern
statutory controls. Even with a natural abundance, the demand
pressures increase 28 and supply must be controlled. New human
activities emit new pollutants, or existing pollutants in greater quantities;
rules that developed in the nineteenth century are inadequate in the
twenty-first.
THE LEGISLATIVE FRAMEWORK FOR A PUBLIC WATER SUPPLY
In Scotland, the principal legislation governing water supply is
the Water (Scotland) Act 1980 (the 1980 Act), but this statute has been
much amended, in a piecemeal fashion.2 The 1980 Act was substantially
amended in 1989 in order to meet European Community law
0
requirements as to acceptable standards for drinking water. This
amendment was undertaken by adding new sections 76A-76L via
Schedule 22 to the Water Act 1989. The latter was a piece of purely
English legislation--except for Schedule 22 and Schedule 23, both of
which rewrote and substantially changed different parts of the law of
Scotland.3 1 This method of law reform makes the law difficult to find and
mitigates against legal certainty, affecting many areas of Scots law.
However, the problems are particularly acute in relation to water law,
14, 2003); see in particular col. 358 onwards for the comments by Robin Callander,
representing the Land Reform movement, and the rebuttals by Professor Robert Rennie,
Professor of Conveyancing at Glasgow University. Despite its flaws, the perspective of the
Land Reform movement is shared by many.

28. P. Anderson, Demands and Resources for Public Water Supplies in Scotlandfrom 1991 to
2016, 11(3) J. CHARTERED INST. WATER & ENVTL. MGMT. 164-69 (1997). Anderson forecasts a

modest increase in demand over the next fifteen years but predicts that it will be
manageable given the favourable supply situation.
29. This hazard of life as an environmental lawyer in Scotland may be an inevitable
consequence of a separate legal system within a unitary state. Whilst Scots law was
preserved and protected to develop in its own way as outlined above, the necessary
changes and amendments to that law could only be brought about at Westminster. When
Parliamentary time was limited, and it was always limited, then Scottish reforms were
neglected or undertaken on the back of English legislation.
80/778 EC,
30. Directive on the Quality of Water intended for Human Consumption
7
8_doOO1.pdf
available at http: / /europa.eu.int/eur-lex/en/consleg/pdf/1980/en_1980L07
(last visited Aug. 14, 2003).
31. Schedule 23 rewrote the Control of Pollution Act 1974 Part II, that is, the law
relating to pollution control in Scotland. Some of the issues in relation to inadequate law
reform and the control of water pollution will be examined later in this article.
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because it is not uniformly enacted and yet, as part of modem statutory
environmental law, is subject to constant change. As the Scottish
Parliament now has responsibility for, inter alia, water law and
environmental law and implementing relevant European Union law,3 2 it
was hoped that the situation would improve and that law crying out for
amendment or consolidation would receive due attention. One of the
claims made for a new Scottish parliament was that it would address
neglected areas of law reform as well as putting forward a distinctly
Scottish agenda on social (and perhaps environmental) matters.1
Legislative change in relation to water supply and water resources is
now underway but although the new legislature has time for
amendment, there has not been much consolidation; reforms still
progress piecemeal.
The 1980 Act, with amendments, is still the principal legislation
governing supply, and the effectiveness of its provisions must be
considered. The Local Government etc. (Scotland) Act 1994 is of
particular relevance-part of the "etcetera" provisions included Part II,
which established three new Scottish water authorities. Other legislation
includes the Natural Heritage (Scotland) Act 1991, which set up a new
conservation body, Scottish Natural Heritage, with functions in relation
to the environment,- and brought in new controls over abstraction and
irrigation.- The Water Industry Act 1999 was one of the last pieces of UK
environmental law to be passed at Westminster, and although primarily
English legislation, the opportunity of Parliamentary time was again
utilised to bring in an important Scottish reform in the shape of the new

32. Supra note 6.
33. In this respect, we can note the election to the Parliament of Robin Harper, Green
Party MSP; this is the first time that a Green candidate has been elected to a national
Parliament in any part of the United Kingdom. See http://www.alba.org.uk/scot99results/
index.html (last visited Aug. 14, 2003).
34. Natural Heritage (Scotland) Act 1991 c.28 Part I, available at http://www.
legislation.hmso.gov.uk/acts/actsl991/Ukpga_19910028_en_1.htm (last visited Aug. 14,
2003).
35. Id. ss. 15-18 provide for irrigation. The Scottish Ministers may make a control order
for an area, on application by the Scottish Environment Protection Agency (SEPA), and
may direct SEPA to apply. The order then covers all irrigation for commercial agriculture
and horticulture. By s.16, it is then an offence to abstract water for these purposes without a
licence. SEPA grants yearly licences to occupiers (s.17). By s.18, if there is a temporary
shortage, the amounts licensed may be limited, or the licence may be suspended. If there is
an abundance, the conditions of the licence may be relaxed or lifted. These provisions have
been abused in the absence of 24 hour monitoring, and the control offered is patchy. It will
not satisfy the requirements of the Framework Directive on Water Policy (for which see
infra note 50 and accompanying text), under which a comprehensive abstraction licensing
scheme must be introduced.

NATURAL RESOURCES JOURNAL

[Vol. 43

Water Industry Commissioner (WIC).- One of the features of public as
opposed to private provision for the supply of services (not just water
and sewerage) is the extent to which a degree of self-regulation may be
acceptable; the WIC's role is not the same as that of the Office of Water
37
Services (OFWAT) in England and Wales. In particular, the WIC does
not set charges. Nonetheless, the degree of external regulation in
Scotland has increased and will continue to do so. This trend is clearly
visible in the first enactment of the new Parliament relating to water
services. The Water Industry (Scotland) Act 2002 has amalgamated the
three regional water authorities and replaced them with one body,
Scottish Water; re-enacted the functions of the WIC; and set up a new
regulator for drinking water-but it has not consolidated the existing
law.
The 1980 Act was a consolidating act bringing together existing
legislation (principally the Water (Scotland) Acts 1946, 1949, and 1967) in
the light of structural change, not least of which was the Local
Government (Scotland) Act 1973, which established a two-tier system of
Regional and District Councils on the Scottish mainland. The Islands had
a unitary system. On the mainland, the Regional Councils, as the large
strategic authorities, took responsibility for the supply of water and
sewerage services.The 1980 Act is expressed in terms appropriate to a public water
authority. There is no licensing regime and external regulation is
39
relatively weak. There is a duty to supply "wholesome water" and until
1989 this term was not defined further by statute, although it had been
examined by the courts in a landmark ruling on water fluoridation,
35
Mrs. McColl, "an elderly
McColl v. Strathclyde Regional Council
41
aided (at the cost to
legally
was
endentulous inhabitant" of Glasgow,
Regional
Strathclyde
challenge
to
the taxpayer of some £1 million)
on
succeeded
She
supply.
water
the
Council's decision to add fluoride to
add
to
power
the
have
not
did
the grounds that the water authority
fluoride. The water authority was empowered under the 1980 Act to
36. Water Industry Act 1999 c.9 Part II, available at http://www.legislation.
hmso.gov.uk/acts/acts1999/19990009.htn (last visited Aug. 14, 2003).
37. The Office of Water Services, the water regulator, was set up when the English
water supply was privatised by the Water Act 1989 to control prices as well as standards of
service and address potential conflicts between the interests of the consumer and the
shareholder. The relevant provisions are now in the Water Industry Act 1991, available at
99
10056_en_1.htm (last vishttp://www.legislation.hmso.gov.uk/acts/actsl991/Ukpga-1
ited Aug. 14, 2003).
38. Local Government (Scotland) Act 1973 c.65 s.148.
39. Water (Scotland) Act 1980 c.45 s.8.
40. McColl v. Strathclyde Regional Council, SLT 616 (1983).
41. Id. at 617. Lord Jauncey, the Outer House judge, was critical of the use of public
funds in the case.
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treat water only in order to make it "wholesome," as the Act required. If
the water was wholesome without the addition of fluoride, then there
was no power to add it even though the water was still wholesome after
its addition (the court finding none of the harmful effects claimed by
Mrs. McColl to be proven).42 Mrs. McColl's action is relevant here for two
reasons. Firstly, her campaign obtained widespread public support
(sufficient to justify her public funding) and can be seen as reflecting the
interest and concern of the wider community in the supply of water
services. Secondly, it illustrates the extent of the legislative change that
has occurred in the last two decades even apart from issues of industry
organisation and the privatisation debate. In 1980 it was acceptable to
define the quality of drinking water by words such as "wholesome,"
which would be given their ordinary meaning by judges who would do
so with reference to dictionaries, encyclopaedias, and the words of other
judges. Today it is inconceivable to us that there should not be a raft of
detailed prescriptions setting maximum permissible concentrations for a
range of substances that might find their way into the water supply.
These detailed provisions were imported into the United Kingdom via
European Community directives;C however, the change is also
symptomatic of general trends. Environmental law as a discipline has
grown in importance in this period, as have stakeholders' expectations,
particularly the expectation that there will be controls on a range of
activities' (even where, as individuals, non-compliance may be the
preferred option). This expectation is met and fostered reflexively, as
rules proliferate in number and complexity.

42. As a result of the ruling, new statutory powers were given to the water authorities
to add fluoride to water in the Water (Fluoridation) Act 1985 c.63. These powers have
recently been considered again by the water authorities-opposition has once more been
vociferous.
43. Supra note 30; a revised Directive on Drinking Water Quality 1998/83 EC, available
at http://europa.eu.int/eur-lex/en/consleg/pdf/1998/en_1998LOO83_do_OO1.pdf
(last
visited Aug. 14, 2003), has been adopted and the date for implementation was December
25, 2000. New Regulations have been made in England and Wales (SI 2000/3184, availableat
http://www.legislation.hmso.gov.uk/si/si2000/20003184.htm (last visited Aug. 14, 2003))
and in Scotland (SSI 2001/207, available at http://www.scotland-legislation.hnso.
gov.uk/legislation/scotland/ssi200l/20010207.htm) (last visited Aug. 14, 2003)).
44. Every author, every text on environmental law makes the first point; see, e.g., S.
BELL & D. McGLLIVRAY, ENVIRONMENTAL LAW, Ch.1 (2000). For the second point, see, e.g.,
the same id., Chap. 2, at 31, addressing public influence on policyrnakers and regulators
(who are themselves stakeholders). See also B. Hutter, Socio-Legal Perspectives on
Environmental Law: An Overview, in A READER IN ENVIRONMENTAL LAW (Bridget M. Hutter
ed., 1999). Or, for a comparison between expectations in the United States and the United
Kingdom, W. WILSON, MAKING ENVIRONMENTAL LAWS WORK (1998). Insofar as we are all
stakeholders, then inevitably a rise in the volume of legislation must be linked to a greater
expectation of the same.
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As well as imposing a duty to supply water of a suitable
standard, the 1980 Act also provides for the acquisition of water for
subsequent treatment and distribution by the authorities. Part III of the
Act gives the authorities powers for the purposes of supply, and section
17 empowers the water authority to "acquire by agreements rights to
take water from any stream or other source, but no such agreement shall
have effect unless the [Scottish Ministers have] made an order approving
it."'* If water supply is required but without the agreement of the
riparian proprietor, then the Ministers may on application of the
authority provide for the compulsory acquisition of the water rights on
payment of compensation.6 Section 17 also empowers the Ministers to
make additional requirements upon the authorities where any such
orders result either in the impounding of a stream47 or the substantial
reduction of its flow.4 Certain factors must be considered by the
Ministers in determining whether to grant any orders:
(a) the interests of public health;
(b) the character and flow of the stream;
(c) the extent to which the stream is or may in the future be
used for industrial purposes or for the purpose of any
public undertaking or for fisheries, water supply by other
undertakers, agriculture, transport and navigation;
(d) the effect on land drainage or on any canal or inland
navigation of any alterations in the flow of the stream;
and [the Ministers] shall secure, so far as practicable, the
protection of the rights of riparian owners and of other
owners of land or salmon fishings.4 9
As would be expected in a public system, the government plays
a critical role, effectively controlling the authorities' powers of resource
acquisition. The various criteria set forth against which the need to
acquire the resource can be tested do not explicitly include the need to
safeguard the resource itself nor the ecosystems that depend upon it
45. Supra note 39, s.17(1) as amended by the Scotland Act 1998. "The Scottish
Ministers," post-devolution, will generally carry out functions previously exercised by one
of Her Majesty's Secretaries of State-probably the Secretary of State for Scotland.
46. Id. s.17(2). Schedule 1 of the 1980 Act provides for the procedure for making orders
under s.17(2), including requirements as to publicity, etc. Compensation will be assessed
and paid in accordance with compulsory purchase provisions in the Land Clauses
Consolidation (Scotland) Act 1845 8 & 9 Vict. C.19.
47. Supra note 39, s.17(3)(a).
48. Id. s.17(3)(b).
49. Id. s.17(5).
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("character" being perhaps too general a term and "flow" perhaps too
narrow). The language of sustainability is becoming the language of the
law; consider the reforms required to implement the Framework
Directive on Water Policy, s° which will necessitate the assessment of
watercourses in terms of their capacity to support appropriate
ecosystems,' and the explicit trade-off, in River Basin Management
Plans, of any compromises between that capacity and human impact on
the water." The Water Industry (Scotland) Act introduces an explicit
"sustainability duty" for Scottish Water as it carries out its functionsbut section 17 of the 1980 Act remains unchanged.
The amendments to the 1980 Act by schedule 22 of the Water Act
53
1989 to secure compliance with the Drinking Water Quality Directive
introduced technical standards to back up the definition of wholesome
water and made the supply of water that is "unfit for human
consumption" a criminal offence.-4 The standards themselves are set by
the Ministers by regulation.-- The Water Industry (Scotland) Act has now
established a new Drinking Water Quality Regulator (DWQR) working
within the Scottish Executive Environment and Rural Affairs
Department. The DWQR monitors, along with the authorities
themselves, compliance with drinking water quality standards. His
powers are modelled on those of the Drinking Water Inspectorate (DWI)
in England and Wales, although there will still be a high degree of selfmonitoring. In some parts of England there were serious problems in
achieving compliance with the new standards. An action was brought by
the Commission in relation to nitrates levels,' and the pressure group
Friends of the Earth sought judicial review of the decisions of the
Secretary of State for the Environment, after the Thames and the Anglia

50. Directive 2000/60/EC Establishing a Framework for Community Action in the
Field of Water Policy, available at http://europa.eu.int/eur-lex/en/consleg/main/2000/
en2000L0060index.html (last visited Aug. 14, 2003).
51. Id. at Art. 5 and Annexes I1and V.
52. Id. at Arts. 5 and 13 and Annex VII.
53. Supra note 50.
54. Sch. 22 inserting a new section, s.76C, in the 1980 Act, available at http://www.
legislation.hmso.gov.uk/acts/actsl989/Ukpga 19890015_en_l.htm (last visited Aug. 14,
2003). Water "unfit for human consumption" will clearly not be wholesome, though water
that is unwholesome may not be unfit for consumption.
55. Water Supply (Water Quality) Scotland Regulations SI 1990/119, 1991/1333, made
under s.76J of the 1980 Act, available at http://www.legislation.hmso.gov.uk/si/si1990/
Uksi19900119enl.htm (last visited Aug. 14, 2003) and http://www.legislation.hmso.
gov.uk/si/si1991/Uksi19911333_en_1.htm (last visited Aug. 14, 2003); S.76J also in Sch.22,
supranote 54.
56. Commission v. U.K., Case C-337/89, ECR 1-6103 (1992).
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failed to meet the Directive's standards. 7 In Scotland, however, the real
itself.5
debate was on the future structure of the supply industry
PUBLIC WATER SUPPLY-MYTH OR REALITY?
The public debate in the late 1980s and early 1990s can only be
explained in the context of the Thatcher administration and the resultant
Scottish socio-political stasis. A perception that Scotland was less
Thatcherite and less Conservative than England was matched by a
perception that the Thatcher government chose to "pilot" its most radical
and contentious policies in Scotland, where there was no political
support to lose. 9 This view was borne out by the imposition of the "poll
tax" (more properly the community charge) in 1989, 6° a year ahead of its
introduction in England. 61 This new system of local taxation sparked off a
new campaign, "Can't Pay Won't Pay," and provided a focus for
expressing a decade of grievance. The campaign was successful in that
the tax was replaced just three years later by a new system of council tax,
and the episode led to Mrs. Thatcher's demise (though not that of her
administration). 2 The campaign resulted in a situation where many
individuals who had refused to pay subsequently suffered the
consequences of personal debt. This effort later transformed into a "Can
Pay Won't Pay" campaign to avoid charges, encouraging people who
could not afford these consequences to break the law and incur civil
penalties and leaving a legacy of unpaid monies and a financial shortfall

57. R. v. Sec. of State for the Env't ex parte Friends of the Earth & Andrew Lees, ENVTL. L.R.
198 (1996). It was held, inter alia, that the Directive was directly effective; that the Secretary
of State, in accepting undertakings under s.19 of the Water Industry Act 1991, could not
have progressed matters any more rapidly by ordering compliance; and that Friends of the
Earth did have standing to bring the review. However, the Court also held that no loss or
harm had been sustained by the supply of water not meeting the prescribed standards,
raising familiar issues as to causation and proof in environmental actions.
58. Yet it may be noted that now, using the Drinking Water Quality 1000 Index (where
1000 is the highest quality rating), the English and Welsh average for drinking water
quality is 995. In Scotland, the East Region achieves 990, but the figure for the West is 965
and for the North just 948. Scottish Executive, Water Standards and Quality 2002-2006: A
4.4, available at http://www.scotland.gov.uk/consultations/
Consultation (Jan. 2001)
environment/wqas-00.asp (last visited Aug. 14, 2003).
59. After the 1987 election, the Conservatives held just 10 out of 72 seats in Scotland,
available at http://www.election.demon.co.uk/ge1987.html (last visited Aug. 14,2003).
60. The community charge was introduced in Scotland by the Abolition of Domestic
Rates etc. (Scotland) Act 1987 c.47.
61. The community charge was introduced in England and Wales by the Local
Government Finance Act 1988 c.41, available at http://www.legislation.hmso.gov.uk/
acts/actsl988/Ukpga_19880041_en_1.htm (last visited Aug. 14, 2003).
62. Mrs. Thatcher was, of course, replaced by John Major, who led the remnants of the
previous administration until winning another general election in 1992.
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for local government for years after the abolition of the tax; this shortfall
affected all local services including water and sewerage.'
The campaign against the poll tax had some unexpected effects,
not least in bringing a sense of empowerment and a desire to continue
campaigning on other issues. Concurrently, other reforms and proposals
continued to emerge from Whitehall. The 1980s had been a decade of
privatisation, returning the nationalised industries to the private sector,
wiping out their capital debt in the process, and then, after the sale,
slowly beginning to introduce competition to the monoliths." Of the
major service industries, the last to be privatised (in England and Wales)
was water and sewerage under the Water Act 1989. At the time, the
Drinking Water Directive was being implemented." The Bathing Waters
67
Directive" was (and is) still causing controversy and costing money,6
whilst the Urban Waste Water Treatment Directive" was still at the
proposal stage but was going to require significant capital investment
63. Water and sewerage in 1989 were local government services and were paid for out
of local taxes (along with a central government grant). However, in the community charge
provisions, a separate water charge was made for domestic users (business customers
being charged a water rate). The charge was collected simultaneously with the general
charge. When the council tax was introduced, so was a separate business rate for sewerage.
For domestic users, water and sewerage charges were collected with the new tax but
shown as a separate item, giving a degree of transparency in a period when charges were
rising significantly.
64. Technically, British Petroleum was the first industry sold although it was already
structured as a private company, albeit one where the shares were held by the government.
Of the true nationalised industries, operated as quangos under the indirect control of the
Minister, the first major privatisation was of telecommunications, followed by, inter alia,
shipbuilding, steel, gas, and electricity. The attempted privatisation of the coal industry
saw industrial action and the decline of the whole deep mining sector. For an overview of
the privatisation era in the United Kingdom, see, e.g., JOHN VICKERS & GEORGE K. YARROW,
-PRIVATISATION: AN ECONOMIC ANALYSIS (1988) or MATTHEW BISHOP, JOHN ANDERSON KAY
& COLIN P. MAYER, PRIVATISATION AND ECONOMIC PERFORMANCE (1994).

65. Supra note 30.
66. Directive on the Quality of Bathing Water 1976/160/EEC, available at http://eu
ropa.eu.int/eur-lex/en/consleg/main/1976/en_1976LO160_index.html (last visited Aug.
14, 2003).
67. E.g., Commission v. U.K., Case C-56/90, ECR 1-4109 (1993) (where the European
Commission took action against the U.K. government over failure to achieve mandatory
standards for Blackpool and Southport beaches).
68. Costs of compliance with the Bathing Waters Directive are difficult to separate
from other related directives, particularly the Urban Waste Water Treatment Directive
(below). The Scottish Executive estimates that over the next five years, costs of complying
with the range of Quality Directives in Scotland will amount to some £650 million: Scottish
Executive, Water Quality and Standards 2000-2002 Investment Priorities for Scotland's
Water (Nov. 1999)
4.9, available at http://www.scotland.gov.uk/library2/doc06/wqs08.htm (last visited Aug. 14, 2003). Around £2bn investment will be required in total for
water quality and water services: supra note 58, 1 3.6.
69. Directive 91/271/EEC, available at http://europa.eu.int/eur-lex/en/consleg/
main/1991/en_1991L0271_index.htmj (last visited Aug. 14,2003).

NATURAL RESOURCES JOURNAL

[Vol. 43

over a long period of time. In Scotland concerns were being expressed
about the fate of water service providers. In England and Wales these
functions had been undertaken by Water Boards under the Water Act
1973, and as quangos (quasi-non-governmental organisations, with an
appointed Board) they were obvious candidates for the privatisation
programme. In Scotland, local government reform was on the agenda.
The regional councils were responsible for water and sewerage, and local
politicians and other stakeholders suggested that their privatisation
would be unacceptable, as it would remove these services from local
democratic control.
The system of regions and districts in Scottish local government,
Report,70
introduced in 1975 on the recommendations of the Wheatley
had not been universally successful. A two-tier system led to voter
1
confusion and problems of gaps and overlaps in responsibility. Reform
was contentious and bound up with the campaign for a Scottish
Parliament, the argument being that single-tier authorities could work
with such a Parliament but not with a Secretary of State appointed by
Westminster. The new system proceeded with the enactment of the Local
Government etc. (Scotland) Act 1994, but the strategic services could not
simply be handed over to 32 small unitary councils. 7' Roads and
transport did go to the new councils; joint boards were established for
strategic planning matters; and eventually, after much hostile debate in
Parliament and elsewhere,? three new quangos were established to
undertake the supply of water and sewerage services.
A number of consultations had been undertaken in the period
leading up to the 1994 Act, on local government generally and water and
sewerage in particular. The Case for Change 74 put forward the possibility
that water and sewerage should be separated from the new authorities.
Shaping the New Councilsn discussed the particular problems arising
from the capital investment needs of this sector. Water and Sewerage in

70.

J.

WHEATLEY,

HMSO

EDINBURGH,

ROYAL COMMISSION

REPORT ON LOCAL

GOVERNMENT IN SCOTLAND 1966-1969 Cmnd. 4150 (1969).
71.
E.g., ARTHUR MIDWINTER, MICHAEL KEATING & JAMES MITCHELL, POLITICS AND
PUBLIC POLICY IN SCOTLAND 124-27 (1991).
72. Twenty-nine new authorities and three existing unitary councils serving Orkney,
Shetland, and the Western Isles, availableat http://www.trp.dundee.ac.uk/data/councils/
contacts/contacts.html (last visited Aug. 14, 2003).
73. E.g., allegations that the Prime Minister continued to favour privatisation: Hansard
H.C. Vol. 243 col. 703; discussions as to the need for continued democratic control: Hansard
H.C. Vol. 243 cols. 694 onwards.
74.

THE SCOrTIsSH OFFICE, THE STRUCTURE OF LOCAL GOVERNMENT IN SCOTLAND: THE

CASE FOR CHANGE (Consultation Paper 1991).
75.

THE SCOTTISH OFFICE, THE STRUCTURE OF LOCAL GOVERNMENT IN SCOTLAND:

SHAPING THE NEW COUNCILS (Consultation Paper 1992).
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Scotland: Investing in Our Future' assessed the criteria for any new
structure-the need to comply with legislation, raise standards, supply
consumers and invest-and offered the following administrative
options:
(a) the new unitary authorities
(b) joint boards of the new authorities
(c) "lead authorities" whereby one authority would take
responsibility for the surrounding area
(d) new appointed Boards
(e) a national water authority
(f) joint schemes between local authorities and the private
sector

(g) public limited companies
(h) a franchising system.
Following the consultations, option (d) was chosen. Shaping the
Future: the New Councils7 proposed three new authorities, and these
were subsequently created under Part II of the 1994 Act. Throughout this
period of consultation, the campaign to "Save Scotland's Water"
continued. As part of this, Strathclyde Regional Council conducted an
opinion poll posing the question, "Do you agree with the Government's
proposal for the future of water and sewerage services?" On a poll of
71.5 percent of Strathclyde's population, 97.2 percent replied "No." The
campaign found support amongst politicians and the media as well as
the public; given that the Government did in fact preserve public service
provision, it could be seen to have been successful. Water and sewerage
were removed from local government and transferred to a quango. Since
the middle of the nineteenth century this has been the preferred
administrative form for the United Kingdom, giving overall control to
Ministers whilst leaving the Board answerable, through Parliament, to
the public for its own activities. Whilst the privatisation programme of
the 1980s saw many quangos inthe shape of the nationalised industries
disappear, others were created. In Scotland, since the introduction of the
Scottish Parliament, the media have waged at least two campaigns for a
"bonfire of the quangos,"78 but it remains a popular (with government)
and useful administrative device. In the environmental sphere both the
76.

THE SCOTTISH OFFICE, WATER AND SEWERAGE IN SCOTLAND: INVESTING FOR OUR

FUTURE (Consultation Paper 1992).
77. SCOTrISH OFFICE ENVIRONMENT DEPARTMENT, HMSO EDINBURGH, SHAPING THE
FUTURE: THE NEW COUNCILS Cm 2267 (1993).
78. See, e.g., Kirsty Mlne, Quangos Feel the Heat but No Bonfire, THE SCOTSMAN, Mar. 29,
2000.
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new water authorities and a new environmental regulator were created
in this fashion within a year of each other.'
The retention of water and sewerage in public hands had a sting
in the tail with the introduction of the Private Finance Initiative (PFI),
particularly in the supply of sewerage services (in order to meet the
requirements of the Urban Waste Water Treatment RegulationsS°). The
PFI was (and is) designed to encourage public-private sector cooperation
and provide investment in excess of that available via central
government.8 ' In order to achieve this for sewerage services, the 1994 Act
made certain amendments to the Sewerage (Scotland) Act 1968 (the 1968
Act). Section 98(1) of the 1994 Act (which replaced s.15 of the 1980 Act
and provides for acquisition of land by agreement by the new
authorities) makes reference to functions "being provided, by some
persons other than themselves [the new authorities]." This provision also
applies to compulsory acquisitions under s.99 of the 1994 Act and ss. 17
and 18 of the 1980 Act. Section 101 of the 1994 act inserts a new s.3A into
the 1968 Act and allows private persons to be authorised to construct
sewers that may or may not subsequently connect into the authority's
treatment works. Otherwise, under s.16 of the 1968 Act, any private
sewer that connected into the public system would become a public
sewer and vest in the authority. PFI has been widely used in Scotland in
order to fund improvements to wastewater systems and also to meet
other water quality directives, particularly bathing water. Nine schemes
are underway at present, with an equivalent capital value of over £650m
(around the same as the next five years' worth of public sector capital
investment in waste water treatment).8 2 The PFI, often described by its
opponents as "backdoor privatisation," has been criticised as being
undemocratic, unsustainable, and a poor use of funds. In particular, it
mitigates against risk and, therefore, innovation as it depends on the

79. The Scottish Environment Protection Agency (SEPA) was established under the
Environment Act 1995 c.25 Part I, available at http://www.legislation.hmso.gov.
uk/acts/acts1995/Ukpga_19950025enjl.htm (last visited Aug. 14, 2003) and came into
being on April 1, 1996. SEPA has responsibility for most aspects of pollution control.
80. Urban Waste Water Treatment (Scotland) Regulations SI 1994/2842, available at
http://www.legislation.hmso.gov.uk/si/si1994/Uksi_19942842_enl.htm
(last visited
Aug. 14, 2003).
81. ScoTrISH OFFICE, BREAKING NEW GROUND: TOWARDS A NEW PARTNERSHIP
BETWEEN THE PUBLIC AND PRIVATE SECTORS (1993). Amongst the envisaged projects was the
Skye Road Bridge, subsequently completed but bringing its own protest movement and a
steady stream of prosecutions of those who refused to pay. PFI and its modem sister Public
Private Partnership (PPP) remains a key plank of the current Labour Government's
funding policy for capital projects in England and Wales and in Scotland.
82. SCOTTISH EXECUTIVE, WATER QUALITY AND STANDARDS INVESTMENT PRIORITIES FOR
SCOTLAND'S WATER AUTHORITIES: 2000-2002
4.9 (Nov. 1999), available at http://www.
scotland.gov.uk/library2/docO6/wqs-10.htm (last visited Aug. 14,2003).
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approval of private lenders, who will tend towards proven technology
and processes.8 By comparison, outright privatisation would at least
release the service providers from public sector borrowing constraints.
The structure in place at present is that of an appointed public authority,
operating an effective monopoly, but with a significant share of private
funding for investment in wastewater treatment plants.
FUTURE TRENDS FOR WATER SUPPLY-IS THE STATUS QUO
AN OPTION?
There are certain consequences of a public supplier operating an
effective monopoly, not least a reduced requirement for external
regulation. However, monopoly service provision runs contrary to the
ethos of competition, and the structure in Scotland may not be compliant
with the provisions of the Competition Act 1998.8 If so, there is a need to
open up the provision of water services to the private sector, and the
current statutory regime will be inadequate. The Scottish Executive has
issued two consultations in this regard-Managing Change in the Water
Industryn and The Water Services Bill-The Executive's Proposals.8 In the
first paper, the Executive reiterated its commitment to the existing
authorities and their public status but suggested some liberalisation. By
the second, there was a proposal to move to a single national authority,
which would be in a better position to compete. 7
Water and sewerage services rely on fixed infrastructure and
operate within defined regions. There is no "national grid" as is the case
with gas or electricity. Existing supply networks serve almost all of the

83.

David Hayward, Private Function, NEW CIVIL ENGINEER 8 (NCE Water Supp. Oct.

1998).
84. The 1998 Act, available at http://www.legislation.hmso.gov.uk/acts/acts
1998/19980041.htm (last visited Aug. 14, 2003), enacts in the United Kingdom provisions
parallel to Articles 80 and 81 of the EC Treaty, available at http://europa.eu.int/eurlex/en/treaties/dat/ECconsol.html#003301 (last visited Aug. 14, 2003).
85. SCOTTISH EXECUTIVE, MANAGING
CONSULTATION
PAPER
(June 2000),

CHANGE

IN

available at

THE

WATER

INDUSTRY:

A

http://www.scotland.gov.uk/
consultations/industry/mcwi-04.asp (last visited Aug. 14,2003).
86. SCOTTISH ExECUTIVE, THE WATER SERVICES BILL: THE ExEcUTIVE'S PROPOSALS (Apr.
2001), available at http://www.scotland.gov.uk/consultations/govemrnment/wsbep-00.asp
(last visited Aug. 14, 2003).
87. In particular, some relaxation of the rules surrounding the authorities' powers
under s. 89(2) of the 1994 Act to set up limited companies and/or joint ventures to
undertake non-core business-this was provided for in the Water Industry (Scotland) Act
2002 asp.3. More generally, the Executive is still contemplating enabling licensed
competition for Scottish Water, but this has not yet been enacted. For an overview of the
changes introduced, and those left pending, under the 2002 Act, see Sarah Hendry, Scottish
Water-A SustainableFuture?, 13 WATER L. 3,203 (2002).
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population with the exception of remote rural areas" and providing
competing infrastructure is unlikely to be a practicable option. In a
competitive market, the pipe networks, both water and sewerage, would
be "essential facilities" to which competitors could require access.
Treatment plants could be regulated in the same way. Alternatively, new
operators could use the existing networks to transport water that they
had treated, or wastewater for treatment, while building and operating
their own treatment works. The latter approach would see greater direct
competitive pressure on the existing providers. The former might be
particularly attractive where there had been recent investment in a new
plant. The capacity of the infrastructure and the physical conditions will
be relevant and may in some cases make direct competition
impracticable or uneconomic for plants as well as networks. For both
options, in order to open up the market it is necessary to empower the
authorities to allow third parties to use the existing infrastructure.8 9 It is
possible that some utility providers will merely wish to compete in the
administration of water services, billing, etc, but a longer-term view
would anticipate increased involvement by competitors in a greater
range of functions.
A statutory licensing regime will be required to protect public
health and the environment. At present the authority commits a criminal
offence if water is supplied that is unfit for human consumption. 9" If new
entrants utilised existing networks to supply sub-standard water, the
authority would be liable for the failure. In the second consultation
paper, the Executive suggested provisions similar to that operating for
waste management licenses, defining fitness and propriety to hold
licences in terms of technical competence and financial stability. 91 Once a
licensing regime is established, a decision must be made as to its
application to the existing authorities, and failure to do so may lead to
charges of uneven treatment. The Executive proposed making different
classes of licences available, and for the purposes of consultation
88. Over 90 percent of households receive a public water supply and over 95 percent
have public sewerage. The duties under the Water (Scotland) Act 1980, supra note 39, and
the Sewerage (Scotland) Act 1968, supra note 8, are to provide public supplies where this
can be done "at reasonable cost"-ss. 6 and 1 respectively. Where this is not cost-effective,
provision may be by private water supplies and/or septic tanks. The Executive is now
intending to formalise in regulations the definition of "reasonable cost" in this regard, and
an enabling power to do so is in the new Water Environment and Water Services (Scotland)
Act 2003, infra note 123, Part 2.
89. The 1980 Act does not prohibit such arrangements but nor does it specifically
empower them. The underlying basis is that of monopoly provision.
90. Supra note 39, s.76C. S.76C was inserted into the 1980 Act by Sch.22 Water Act
1989, see supra note 53.
91. Supra notes 85-86. For the waste management licensing regime, see the
Environmental Protection Act 1990, supra note 12, Part IIss. 36(3) and 74.
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suggested three alternatives; licences to supply individual customers,
licences to supply customers over a certain size, and licences to supply
all customers in an area.92 The effect of removing single large customers
from the existing service provision has major economic implications.
Already some large users may have a private supply of water' or
establish their own wastewater treatment plant and then discharge
directly to a watercourse." The loss of large customers reduces income to
the provider and increases unit costs to other consumers, and if the effect
of competition is to increase such losses then it may be adversely
perceived and produce the likelihood of public pressure against
liberalisation. The alternative may be for the authorities to reduce
charges for these customers, leading to a shortfall in income. At the other
end of the scale, domestic users must also be protected. Currently, rural
consumers benefit from harmonised charging schemes within each
authority, and water charges are linked to council tax bandings
protecting those on lower incomes. There is no provision for cutting off
water supply in the event of non-payment of water charges. The
Executive has expressed its commitment to preserving these features of
the current regime and "to ensuring that competition is introduced in a
way that is consistent with their pursuit."95 However, the Executive
appears to accept that "a general move to metering" may be a
consequence of liberalisation and suggests that the protections now
provided in England and Wales9 would be appropriately introduced in
Scotland.
Bringing in private sector competition will require additional
regulation, and the Water Industry (Scotland) Act has begun this
process. The WIC, established under the Water Industry Act 1999, 97 has
92. Supra notes 85-86. The second of these consultations also specified different
licences depending on whether supply alone was provided, or treatment as well, and of
course whether the service was water or wastewater. Available at http://
www.scotland.gov.uk/consultations/govemment/wsbep-06.asp
(last visited Aug. 14,
2003) and http://www.scotland.gov.uk/consultations/industry/mcwi-07.asp#i
(last
visited Aug. 14, 2003).
93. If for consumption, regulated by the Private Water Supplies (Scotland) Regulations
SI. 1992/575.
94. Holding a discharge consent from SEPA under the Control of Pollution Act 1970
Part H, rather than obtaining a trade effluent consent to discharge to the sewers; or
possibly, undertaking pre-treatment and then discharging under a trade effluent consent.
Private treatment of wastewater became more prevalent due to the requirements of the
Urban Waste Water Treatment Directive 91/271.
95. Supra note 85,9l C.20.
96. Under the Water Industry Act 1999, supranote 36 Part I, preventing disconnections
for non-payment of bills. The possibility of metering and more generally the possibility of
disconnections for non-payment was a major social argument in the campaign against
privatisation in the 1990s and would be expected to be so again.
97. Id. at Part ll.
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the general function of "promoting the interests of customers" of the
authorities. 9 He also advises the Ministers on charges and charging
schemes for water and sewerage services.99 The Commissioner is assisted
by Customer Consultation Panels, m0 replacing regional Consultative
Committees set up under the 1999 Act. The Commissioner is an
economic regulator but does not exercise the full range of powers
available to OFWAT. In particular, he does not set charges but merely
advises the Ministers, which caused some debate in Parliament, but the
majority view was that where services are provided by a public
authority the government should determine the price to be paid. The
Commissioner does not have responsibility for drinking waterl°' or
wastewater discharges. 11 2 In the context of competition, the
Commissioner has no jurisdiction and the Director-General of Fair
Trading (DGFT) enforces the Competition Act alone. This is in contrast
with England and Wales where jurisdiction is shared by the DGFT and
the utilities regulators. 0 3 The Executive's consultation proposal was to
extend the Commissioner's remit to competitors and make provision for
his consultation by the DGFT in relevant Scottish cases.
The other regulatory issues arise in relation to drinking water
quality. As discussed above, powers under the 1980 Act, appropriate to a
public monopoly, are no longer considered sufficient °4 and the new
Drinking Water Quality Regulator (DWQR) has already been
established. " From the point of view of the existing authorities, an
important related reform is the need to extend the criminal liability to
new providers for water that is unfit for consumption. Where the new
provider has a separate treatment works feeding into the existing
networks it may be difficult for the Procurator Fiscal to determine where
responsibility for contamination lies. The Water Industry (Scotland) Act
enables the DWQR to enforce duties against a "public water supplier,"

98. Water Industry (Scotland) Act 2002 asp.3 s.1, available at http://www.scotlandlegislation.hmso.gov.uk/legislation/scotland/acts2002/20003-b.htm#2 (last visited Aug.
14, 2003).

99.

Id. at s.3.

100. Id. at s.2. The number and composition of the panels is to be determined by the
Ministers. Id.
101. Drinking water quality is the responsibility of the Scottish Executive and the
Drinking Water Quality Regulator.
102. Discharges are the responsibility of the Scottish Environment Protection Agency
(SEPA).
103. Competition Act 1998 c.41 s.54(2) and Sch.10, available at http://www.scotland.
gov.uk/consultations/industry/mcwi-05.asp (last visited Aug. 14,2003).
104. The 1980 Act, supra note 39, at s.11, as amended empowers the Ministers to direct
the authority to remedy any default in performance.
105. Supra note 98, part 2.
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this term being defined to mean Scottish Water, but that definition could
be extended to include any new entrant to the market.
Following the two consultations, the Executive has not so far
proceeded to open up the water services market in Scotland. Having
enacted the Water Industry (Scotland) Act, Scottish Water will probably
be fit to compete once the restructuring is complete. Proposals for
common carriage (open access) are moving forward in England and
Wales'o° and given the greater experience of private sector supply in that
jurisdiction, it may be prudent for Scotland to wait before making
another major change. The intention remains to liberalise the market in
the future, driven by global moves towards greater private sector
involvement and the reality that large customers are looking for
alternative supplies and suppliers. A strong state sector, competing with
closely regulated private competition, may yet provide a model for the
delivery of water services that could be adopted across the globe.
However, for this to succeed in Scotland, and in the context of other
moves to increase public participation in environmental and water
management, any public concerns must be fully addressed. This in turn
may necessitate the dissemination of relatively sophisticated information
into the public domain. In this regard it may be worth noting that neither
Scottish Water nor the Scottish Environment Protection Agency (SEPA)
have much experience in facilitating innovative participative
mechanisms but will increasingly be required to do so. This is especially
true for SEPA, who will be the lead authority on implementing the
Framework Directive on Water Policy.
EUROPEAN COMMUNITY LAW AND THE FRAMEWORK
DIRECTIVE ON WATER POLICY
This article has already outlined the impact of European
Community law in terms of the requisite investment to improve
standards. The author submits that there has also been a "drawing
together" of the different elements (e.g., supply, sewerage, pollution
control) in Scottish (and English) law. Increasingly, and as a result of
Community law, the emphasis has shifted to the use to which a stretch of
water is put and the quality standards imposed upon water with that
106. Department of the Environment Food and Rural Affairs (DEFRA) Water Page,
giving recent developments in England and Wales, available at http://www.defra.
gov.uk/environment/water/legislation/default.htm (last visited Aug. 14, 2003); see also
Press Release, DEFRA, A Better Deal and Continued Protection for Water Customers (Mar.
19, 2002), available at http://www.defra.gov.uk/news/2002/020319a.htm (last visited Aug.
14, 2003). The Water Bill has just been published in the House of Lords and common
carriage proposals are contained in cl.54 and sch.4, available at http://www.publications.
parliament.uk/pa/ld200203/ldbifls/036/en/03036x-b.htm (last visited Aug. 14, 2003).
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purpose.'7 Thus, the treatment requirements under the Urban Waste
Water Treatment Directive contribute toward the achievement of quality
standards for bathing or shellfisheries. Drinking is one of the uses to
which water may be put and one for which the most stringent quality
standards apply. The most recent piece of Community legislation
affecting Scotland's water is the Directive Establishing a Framework for
Community Action in the Field of Water Policy (the Water Framework
Directive, WFD);cs this will affect both the management of the resource
and public participation in relevant decision making.
The WFD is an ambitious programme with the purpose of
protecting Community waters and aquatic ecosystems and promoting
sustainable water use."9 It adopts a "combined approach" to water
pollution utilising emission limit values and environmental quality
standards. The objective of the legislation is to achieve "good" water
quality by 2015, where water quality is determined primarily by
reference to ecological quality-the ability of the watercourse to support
an adequate range of aquatic life forms. Physico-chemical characteristics
such as the presence of pollutants form only part of such an analysis. The
WFD will require the production of River Basin Management Plans
(RBMPs)"0 setting out the Programme of Measures required for that river
basin."' As part of the production of the RBMPs, it will be necessary to2
map river systems and classify them, firstly according to their ecotype
and then by a quality assessment."' This will be a massive task. The
RBMP will be subject to public scrutiny in order to foster the citizen
participation integral to all Fifth Programme Directives"' and, as
mentioned above, will be the vehicle whereby economic activity and
107. See in particular the water classification scheme established under ss.30B and 30C
of the Control of Pollution Act 1974 Part II as amended by Sch.23 of the Water Act 1989; see
also, for example, the Directives on Bathing Waters 76/160/EEC, Shellfish 79/293/EEC,
Freshwater Fish 78/659/EEC, as well as the Directives on Drinking Water Quality
80/778/EEC and 98/83/EC.
108. Directive 2000/60/EC, available at http:/ /europa.eu.int/eur-lex/en/consleg/pdf/
2000/en_2000L0060_do_001.pdf (last visited Aug. 14, 2003).
109. Id. Art. 1.
110. Id. Art. 13.
111. Id. Art. 11. The Programme of Measures will include both basic and supplementary
measures as set forth in Annex VI; basic measures being compliance with other
Community enactments and supplementary measures being any other steps including
legislative and economic measures and resource management techniques.
112. Id. Annex H and Annex IX.
113. Id. Annex V.
114. The Fifth Environmental Action Programme OJ 1993 C138/1 Towards
Sustainability moves away from pollution control to require the better management of
resources. All EC environmental Directives since its inception mark this conceptual shift.
Available at http://europa.eu.int/smartapi/cgi/sga-doc?smartapi!celexapi!prod!CELEX
numdoc&lg=EN&numdoc=41993Y0517(01)&model=guichett (last visited Aug. 14,2003).
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resource utilisation may be traded off against depletion and reduced
biodiversity. (This will require an economic analysis, another area where
SEPA may need to develop expertise.) From the perspective of
sustainable development, it may be sufficient if the arguments are aired
and the issues recognised; however, the exemptions and derogations for
"heavily modified" waterbodies from the Article Four objective of "good
quality" may extend to significant stretches of Europe's industrial
waterways. If so, the Directive's ambition to promote sustainable water
use will be difficult to attain.
In Scotland, one effect of the Directive will be with regard to
abstraction. As seen above, the Water (Scotland) Act controls
abstractions by the water authorities and there is limited provision in the
Natural Heritage (Scotland) Act to control abstraction for irrigation and
also in cases of drought."- Abstraction for hydro schemes is authorised
under the Electricity Act 1989. However, there is no comprehensive
system of abstraction control. We have seen that the rights of riparian
proprietors extend to drawing water freely for private use and primary
purposes, and it may be argued that commercial users abstracting water
for secondary purposes also acquire rights over the passage of time by
prescription."6 Certainly many such abstractors exist (particularly
breweries and distilleries as well as fishfarmers and agricultural users)
and the problem is recognised but not at present addressed.1 7 The
Framework Directive will prompt legislation in this regard. Article 11
paragraph 2(e) (the basic measures) requires

115. On irrigation, see supra note 35. On drought, see supra note 34, ss. 20 & 21 of Natural
Heritage Act (Scotland), which provide for Drought Orders in relation to supply of water.
The Scottish Ministers make these orders on application of the water authorities (WA) and
may direct them to apply. An Ordinary Drought Order (ODO) will be made where there is
an exceptional shortage of rain. An Emergency Drought Order (EDO) will be made where
there is both an exceptional shortage and "impaired social or economic well-being," for
example health implications. An ODO authorises the WA to take or discharge water from
or to any source; to prohibit or limit another taking water; and to suspend or modify any
existing limitations or restrictions on such activities. Under an EDO, in addition, the WA
may prohibit or limit use of any water supply and provide standpipes or tanks. According
to s.21, it is an offence not to comply, and there are defences of taking all reasonable
precautions and using all due diligence.
116. W.M. GORDON, LAND LAW 'U 7.32 (1989) suggests that such a right would be
acquired by the long negative prescription under the Prescription & Limitation (Scotland)
Act 1973 s.8; in other words, after 20 years other proprietors holding rights downstream
would no longer be able to object.
117. See THE ROYAL COMM'N. ON ENvTL. POLLUTION 16TH REP., FRESHWATER QUALITY,
London, HMSO (1992), where the lack of a comprehensive system in Scotland was noted.
The government's view had been that the new provision under the 1991 Act, supra note
115, was sufficient; however it did produce a consultation paper in 1993, see THE SCOTTISH
OFFICE ENV'T DEP'T., ABSTRACTION CONTROLS: A SYSTEM FOR SCOTLAND (1993), but no
legislation was forthcoming.
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controls over the abstraction of fresh surface water and
groundwater, and impoundment of fresh surface water,
including a register or registers of water abstractions and a
requirement of prior authorisation for abstraction and
impoundment .... Member States can exempt from these
controls, abstractions or impoundments which have no
significant impact on water status.
This raises a question of interpretation. Many private abstractors
would argue that, as the water they use is subsequently returned to the
watercourse, it does not necessarily affect water status and therefore
does not need to be controlled. The provision sets out two levels of
control, a register of abstractions and a permit system. The last sentence
would seem to allow for exemptions from both of these, but without a
comprehensive register it is impossible to say whether a particular
abstraction causes a problem. Despite the wording of the exemption, the
requirement to register abstractions must be absolute-only then may a
licence be deemed unnecessary. 8 Introduction of registers of
abstractions in states and regions without such provision will fill a major
gap in our knowledge of Europe's water resources. Of course, if a private
user is at present extracting water as of right, but will in future be
required to obtain a licence and possibly be refused, then there may be
human rights issues.11 9 Although it is not clear to what extent commercial
users are entitled to the water they draw, neither government nor
regulator will wish to run the risk of court proceedings and
compensation may be required. 2° What is clear is that private
118. This would also seem to be the view at the Scottish Executive: see the evidence
given to the Scottish Parliament's Environment Committee by the then Environment
Minister Sam Galbraith at http://www.scottish.parliament.uk/S1/official-report/
cttee/trans-00/trOO-3202.htm#Col1399 (last visited Aug. 14, 2003) at col.1409, where he
(and the Committee) express concern as to abstraction from private boreholes. The Minister
at least held out the Framework Directive as the cure and promised legislation to address
this problem as part of the latter's transposition.
119. Human Rights Act 1998 c.42 and Scotland Act 1998 c.46 both protect the
individual's right to private property. Such rights can only be removed if this is a
proportionate means of achieving an objective in the public interest and compensation is
paid. Of course this is only a problem if riparian water rights are held to be property rights
to which the legislation applies. This has not been tested in the United Kingdom, but
certainly riparian theory would state that whilst there is property in the bed and banks of a
river, there is no property right in the water itself, but only a right to use (which
presumably could be limited by the state).
120. One approach might be to allow a period of time within which existing abstractors
could register and if necessary be advised to apply for a licence. Abstractors registering in
that time period would be entitled to compensation for the loss of any water rights. Beyond
that period, the abstraction would become unlawful and compensation would not be
available. See L. Kingston, The Effect of the EU Water Framework Directive on Water
Abstraction Control in Scotland (1999) (unpublished M.S. dissertation, Univ. of Abertay
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abstractions are not controlled. As they increase (in the face of higher
water charges and more pressure on the resource), they affect the
watercourses and aquatic
ecosystems. The control required by the
121
Directive is overdue.
Implementation of the Directive is now underway in Scotland, in
advance of the timetable in most other Member States. Following
extensive Executive consultation,'2 the Parliament has now passed the
Water Environment and Water Services Act'3 providing for a system of
river basin management in Scotland and utilising the environmental
regulator as lead authority. The Act provides a framework for detailed
rules that will enable the regulator to begin the process of catchment
planning. Perhaps because of the abundant resource, this has not been
carried out systematically in Scotland in the past. In addition, the Act
will replace current provision for managing discharges to controlled
waters and indirect discharges to ground waters along with abstraction,
impoundment, and river engineering, by a comprehensive system of
water use licences. This system will be part of a tripartite approach to
water use along with simple registration (for activities that will not
impact negatively on the water environment, satisfying Art.11(2)), and
General Binding Rules applying mandatory best practice to categories of
activities presenting the same water management issues (e.g.,
aquaculture, urban drainage, or diffuse agricultural pollution).
One more point might usefully be made about the Directive in
Scotland. Article 9 requires Member States to "take account of the costs
of water services including environmental and resource costs" and to
"ensure by 2010 that water-pricing policies provide adequate
incentives.. .to use water resources efficiently" (paragraph 1). However
the latter requirement need not be applied if it conflicts with established
practice in a Member State (paragraph 4). This concession was won at

Dundee) (As Kingston pointed out, a similar approach was taken in Scotland with the
implementation of the Groundwater Regulations 1998 SI 2746, where dischargers who
applied for authorisation before a certain date were deemed to be authorised. Those
Regulations did not involve the curtailment of property rights.).
121. See the Minister's evidence to Parliament, supra note 118, for the extent of political
concern.
122. THE SCOrrISH ExEcUTIVE, RIVERS, LOCHS, COASTS: THE FUTURE FOR SCOTLAND'S
WATERS (2001), available at http://www.scotland.gov.uk/consultations/environment/
ffsw-00.asp (last visited Aug. 14, 2003); THE SCOTISH ExEcuTivE, THE FUTURE FOR
SCOTLAND'S WATERS-PROPOSALS FOR LEGISLATION, HMSO Edinburgh (2002), available at
http://www.scotland.gov.uk/consultations/environment/ffsw2-00.asp (last visited Aug.
14, 2003).
123. Water Environment and Water Services (Scotland) Act ASP57. For a detailed
analysis of this Act, see S. Hendry, Enabling the Framework-The Water Environment and Water
Services (Scotland) Act 2003, 14 WATER L. 16 (2003).
124. Id. at s.20 and Sch.2.

NATURAL RESOURCES JOURNAL

[Vol. 43

conciliation by the Irish Government, arguing that domestic water
services were funded by general taxation and that this should continue
to be permissible. What then is the situation in Scotland? The
Commission has recognised that "the UK" (as the Member State) does
substantially recover the costs of water service provision,12 but the
charging system in Scotland is radically different to that in England and
Wales. Water charges are recovered by the local authorities along with
the council tax, and both are related to the value of the property. This
may be less transparent than a separately billed system and such a
separation seems likely to take place in the near future.'26 A new scheme
for reducing charges for those on fixed incomes has been proposed by
the Executive.12 It is not suggested that these provisions, or other
protections for those who may suffer disproportionately from higher
water charges, run contrary to the requirements of the Directive.
However, they point again to tensions: on the one hand, the need to
charge for investment and ensure that the polluter (consumer) must pay;
on the other, the need to safeguard the provision of water supply in a
politically acceptable manner.
CONCLUSIONS
In Scotland, the abundance of the water resource brings its own
problems. The public find it more difficult to accept that the resource is
under pressure or that charges must increase. Awareness of the way in
which the industry is managed and the problems it faces is low,28 and
although 84 percent of those consulted by the Water Commissioner
agreed that it was better to improve services than reduce bills, less than
50 percent perceived their bills to be fair. This figure is unlikely to
increase in line with the charges. Stakeholder participation in decision

125. See, e.g., European Commission Special Report No. 3/98 Concerning the
Implementation by the Commission of EU Policy and Action as regards Water Pollution OJ
C 191
130, available at http://europa.eu.int/eur-lex/pri/en/oj/dat/1998/c_191/c19119980618en00020044.pdf (last visited Aug. 14, 2003).
126. Supra note 118, col. 1411; see also supra note 63.
127. THE SCOTTISH EXECUTIVE, AFFORDABILITY OF WATER AND SEWERAGE CHARGES
(Nov. 2000), available at http://www.scotland.gov.uk/consultations/environment/awas0O.asp (last visited Aug. 14, 2003).
128. See the recent survey carried out by the Water Commissioner as part of the
Executive's Consultation into future charging policy, supra note 58, Annex 1, available at
http://www.scotland.gov.uk/consultations/environment/wqas-04.asp (last visited Aug.
14, 2003). Only 35 percent knew that the water authorities existed and 77 percent believed
that water services were either provided or funded by local or central government. Fortythree percent believed the infrastructure is in good condition and only 19 percent expected
bills to rise by "quite a bit more than inflation." In fact, bills have been rising an average of
eight percent, with the rate of inflation in the United Kingdom currently at 2.3 percent.
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making requires a belief that participation will be effective and has the
potential to lead to change. Experience in Scotland has supported this
belief and encouraged involvement, but it must be based on continued
dissemination of accurate information. Otherwise, the risk is that
stakeholders take action to achieve goals that are unrealistic or militate
against the future sustainable management of the water resource.

